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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
EMIL MARTIN SUNTER, 
Defendant-Appellant. 
BRIEF OF APPELLANT 
STATEMENT OF THE NATURE OF THE CASE 
This is a criminal proceeding brought by the State 
of Utah against Emil Martin Sunter, defendant and appellant, 
charging him with Attempted Burglary in violation of Section 
76-4-101 (1) Utah Code Annotated 1953, as amended. 
DISPOSITION IN THE LOWER COURT 
In the District Court of the Seventh Judicial District 
in and for Carbon County, State of Utah, on October 24, 1975, 
after a jury trial, the defendant was found guilty of Attempted 
Burglary, a Class A Misdemeanor. On November 3, 1975, the 
Court sentenced the defendant to serve a term of nine months 
in the Carbon Couty jail. Subsequently, on November 3, 1975, 
defendant filed with the Trial Court a Notice and Motion of 
New Trial alleging, among other things, that the Trial Court 
erred in refusing to give a jury instruction requested by the 
defendant relating to the crime of Manufacture or Possession 
of instrument for Burglary or Theft. The Motion was denied 
and overruled by the Trial Court on November 17, 1975. 
RELIEF SOUGHT ON APPEAL 
Appellant seeks and Order of this Court reversing the 
judgment rendered at the trial and a ruling remanding the 
cause to the Trial Court for a new trial. 
STATEMENT OF FACTS 
At trial three witnesses were called to testify for 
the Respondent and two, including the Appellant himself, were 
called to testify for the Appellant. 
Respondent presented the testimony of Officers Stavar 
and Blackburn that pursuant to a tip by an informer they were 
occupying the second floor of Veltrifs Drug at about 3:00 a.m. 
on July 8, 1975, when they observed the vehicle of Appellant 
arrive and park in the area of the rear of the Be-Jo and Regis 
Club in downtown Helper. (Tr. 5, 17). The defendant then pro-
ceeded to an area in the rear of the Regis Club and was out of 
their sight for approximately 2-3 minutes. (Tr. 15, 24). The 
evidence is in conflict as to whether the defendant carried a 
pry bar with him at the time he was out of sight of the 
Officers. (Tr. 6, 17, 59). After returning to his truck the 
defendant was arrested and taken into custody. 
Officers Stavar and Blackburn further testified that 
they did not know what transpired, if anything, during the time 
the defendant was out of their sight. (Tr. 15, 24). The 
defendant testified that he walked to the rear of the Regis 
Club to purchase beer as he had done in the past, and, re-
ceiving no response, proceeded to relieve himself in a cor-
ner. (Tr. 57). He then returned to the truck. 
Sheriff Albert Passic testified that he did not ob-
serve any of the events on that evening but that he had in-
spected a window on the rear of the Regis Club on the day 
prior to the arrest of the defendant. (Tr. 29). He fur-
ther testified that it appeared to have been tampered with 
by someone between the day of the inspection and the time 
of the arrest of the defendant. 
POINTS ON APPEAL 
POINT I 
THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE 
JURY ON THE INCLUDED OFFENSE OF "MANUFACTURE OR POSSESSION 
OF INSTRUMENT FOR BURGLARY OR THEFT. 
ARGUMENT 
The Trial Court refused to submit to the jury.the.-
following instruction which was requested by the Defendant: 
You.are instructed that the crime of Possession of 
Instrument for Burglary or Theft requires proof be-
yond a reasonable doubt of each of the following 
essential elements: 
1. That on or about July 8, 1975, defendant Emil 
Martin Sunter possessed an instrument, tool, device, 
article, or other thing adapted, designed, or com-
monly used in admancing or facilitating commission 
of a burglary or theft. 
2. That the possession above described must have 
•occurred under circumstances manifesting an intent 
to use, or knowledge that some person intends to 
use the same in f-b^  ~~~~--
theft. 
You are therfore instructed that the State has the 
burden of proving beyond a reasonable doubt each 
and all of the above two essential elements. 
To the charge of attempted burglary Emil Martin 
Sunter has entered a plea of not guilty. By his 
plea to the charge of attempted burglary the said 
defendant thereby pleads not guilty as aforesaid 
to the lesser included offense of Possession of 
Instrument for Burglary or Theft, and said plea 
thereof casts upon the State the burden of proving 
beyond a reasonable doubt each and all of the essen-
tial elements set forth above. 
Therefore, if you find from the evidence that the 
State has proved each and every one of those two 
essential elements beyond a reasonable doubt, it 
would be your duty to find the defendant guilty of 
Possession of Instrument for Burglary or Theft. On 
the other hand, if you find from the evidence that 
the State has failed to prove any one of those 
essential elements beyond a reasonable doubt, it 
would be your duty to find the defendant not guilty 
of possession of instrument for Burglary or Theft 
and is such event you should acquit the defendant. 
The Supreme Court of Utah has consistently held that 
"As a general rule the trial court should submit to the jury 
included offenses where the evidence would justify such a 
verdict." State v. Valdez, 432 P.2d 53 at 54, (Utah 1967). 
Section 77-33-6, Utah Code Annotated 1953, as amend-
ed, provides that: 
The jury may find the defendant guilty of any offense 
the commission of which is necessarily included in that 
with which he is charged in the indictment or infor-
mation, or of an attempt to commit the offense. 
This statutory provision was reiterated in State v. 
Close, 499 P.2d 287 (Utah 1972), when the Court stated: 
The well established general rule, that the jury 
should be instructed on lesser included offenses 
when such a conviction would be warranted by any 
reasonable view of the evidence, is in accord with 
* and supported by our statutory law. at 288. 
The Court in Close, supra., further stated "that even 
in the absence of an appropriate objection, if it is clear 
that the interests of justice so require, the court should 
instruct on included offenses." at 288. The Court then held 
that it was reversible error in a prosecution for indecent 
assault upon a minor child under 14 to fail to instruct on 
the lesser and included offense of simple assault. See also 
State v. Gillian, 463 P.2d 811 (Utah 1970) wherein the Utah 
Supreme Court reversed a first degree murder conviction,among 
other grounds, for the reason that requested instructions on 
lesser offenses than first-degree murder should have been 
given. 
In the instant case the requested instruction on a 
lesser included offense was not given and defendants Motion 
for new trial based upon the failure to give the instruction 
was denied. The record discloses that the evidence was suf-
ficient, if believed, to justify a verdict in favor of a 
lesser included offense. Officers Stavar and Blackburn 
testified that they observed a pry bar in the possession of 
the defendant. (Tr. 6, 17). It would appear that the intent 
to use the bar, if it was in the possession of defendant, 
could be inferred from his conduct in removing it from the 
area of the truck. 
Since evidence was presented dealing with both elements 
of the offense of Manufacture or Possession of Instrument for 
Burglary of Theft, the proposed instruction should have been 
given to the jury. The failure to so instruct would con-
stitute reversible error under the cases cited above. 
CONCLUSION 
The judgment of the Trial Court should be reversed 
and remanded to the Trial Court for a new trial for the 
reason that the Court erred in failing to submit defendant's-
requested instruction on a lesser included offense to the 
jury. 
Respectfully submitted, 
JS(J>~r~^. 
BRYCE K. BRYNER ^ 
155 So. Main 
Helper, Utah 84526 
Attorney for Appellant 
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